SUPERSEDI NG DOCUMENT

Del egati on (and/or extension) of Authority
for
New Source Performance Standards (NSPS)
and
National Emission Standards for Hazardous Air Pollutants (NESHAPS)
by the
U S. Environnental Protection Agency, Region VIl
to the
State of Nebraska

under

8111 and 8112 of the Clean Air Act (CAA

(Effective Date: As specified bel ow)

On Novenber 24, 1975 and August 5, 1981, (and in subsequent

super sedi ng, extension and/or anendi ng actions), the EPA Region VI
office del egated to the State of Nebraska authority to inplenent and
enforce certain standards pronul gated by the Environnental Protection
Agency under 40 CFR Part 60 (NSPS) and 40 CFR Part 61 ( NESHAPS),
respectively. Each del egation (and/or extension) action was granted
by the regional office after the state had formally adopted the
standards in question and had subsequently requested the del egation
(or extension) action.

To elimnate the tine |ag which currently exists between the state's
adoption of additional standards and the agency's del egation of
authority to inplenment and enforce the adopted standards, | hereby
del egate to the State of Nebraska the authority to inplenment and
enforce, without the previously required submttal of a formm

request of the Governor (or of the Governor's designated
representati ve on such matters), all future NSPS- and NESHAPS-rel at ed
standards adopted by the state, upon adoption, as well as the
authority to inplenment and enforce all currently adopted standards,
within the state, subject to the conditions set forth bel ow.

The primary purpose of this agreenent is the establishnent of
procedures under which concurrent authority to inplenent and enforce
addi tional federal standards will be automatically del egated to the



State of Nebraska upon the incorporation of the additional standards,
by the state, into the state's air pollution control rule(s), if the
conditions of the agreenent are net. Unless superseded, this
agreenent is intended to cover past del egation of authority actions
granted by the agency as well as recent adoptions by the state that
were not formally acted upon by the agency under the superseded
procedures, if any, and all future adoptions of additional standards
by the state. As such, this document supersedes all NSPS- and
NESHAPS-r el at ed del egati on and extension of authority letters
previously issued to the State of Nebraska by the EPA, Region Vi,

of fice.

The source categories and hazardous air pollutants that were the
subj ect of the superseded letters are listed in Attachnent A of this
docunment. The agency will periodically update a simlar |ist
(Attachnment B) for all future automatic del egations of authority

whi ch occur under the ternms of this supersedi ng docunent.

Thi s del egation of authority is subject to the follow ng conditions
unl ess subsequently jointly anended for any reason by the EPA
regional office (i.e., the Director, Air and Waste Managenent
Division, US. EPA;, Region VIl (or equivalent, if reorganized)), and
the Departnent (i.e., the Director of the Nebraska Departnent of

Envi ronnmental Control (or equivalent if reorganized) or the
Director's designated representative on the matters addressed bel ow):

1. Unl ess subdel egated under Condition 4, enforcenent of the NSPS and
NESHAPS regul ations in the State of Nebraska shall be the primary
responsibility of the Departnent.

2. Pre-adoption Notification: The Departnent shall provide the EPA
regional office with a notification of the state's intention to adopt
addi tional standards (and/or to update its NSPS or NESHAPS rul e(s)).
A witten notification shall be provided for each proposed adoption
action and shall be postmarked no later than thirty (30) cal endar
days prior to the public hearing on the proposed action or, if a
hearing is not held, no later than thirty (30) cal endar days prior to
the antici pated date of the adoption action.

Adoption Notification: The Departnent shall also provide the EPA
regional office with a witten notification of each adoption of

addi tional standards by the state (and of each general updating of
the state's NSPS- or NESHAPS related rules(s)) within thirty (30)
cal endar days of the effective date of each said future adoption (or
updati ng) action.

Thi s docunment shall not be operative with respect to said additiona
(or anended) standards and/or provisions if the Departnment fails to
notify the EPA regional office as directed above.

3. The EPA regional office will informthe Departnent that it wll
take action to withdraw the del egati on of any standard which w ||

occur under this docunent if it determines, prior to the state's

adoption action, that the Departnent does not have adequate



procedures (as discussed in EPA' s del egations manual) to inplenent or
enforce the standard(s) in question. 1In such instances, the regiona
office will notify the Departnent of said action prior to the public
hearing, or if a hearing is not held, prior to the anticipated date
of the adoption action.

4. Upon receiving the prior approval of the EPA regional office, the
Departnment may, within the scope of the state's adopted rul e(s),
subdel egate authority to inplenment and/ or enforce the NSPS and/ or
NESHAPS regul ation(s) to any local air pollution control agency in
the state, when the | ocal agency has denonstrated that it has an
equi val ent or nore conprehensive programin force. Wen

subdel egating authority, the state and/ or Departnent nust retain
concurrent enforcenment authority at least up to the |evel of
stringency of the state's adopted rul e(s).

Subdel egati ons which were granted prior to the effective date of this
docurment remain in force and are not affected by this condition.

5. Wth respect to all facilities (and activities) affected by the
state's NSPS or NESHAPS rul es, unless otherwi se directed by the

regi onal office, the Departnment shall inplenment and enforce al

del egabl e provisions of the federal regulations relating to the
adopted standards as in effect on (1) the date that is specifically
set forth in the state's rule(s), or (2) the effective date of the
rule(s) in question, whichever applies. Said provisions include, but
are not limted to, the general requirenments of Subpart A (e.g.,
notification, performance test, maintenance requirenents,
circunvention, nonitoring requirenments, source test and anal ytica
met hods, etc.); the standards, nonitoring, reporting, and conpliance
determ nation requirenments that specifically apply to the various
source categories (and activities) for which the state has adopted
standards; and, the various requirements of the appendi ces of 40 CFR
Part 60 (NSPS) and 40 CFR Part 61 ( NESHAPS).

Exanpl es of federal provisions which cannot be del egated (or

subdel egated), and which are not herein del egated, are the approval

of alternative or equival ent performance test nethods or of
alternative em ssion nonitoring certification nethods, the granting
of site-specific alternative opacity standards (40 CFR 60.11(e)), the
granting of conmercial denonstration permts under 40 CFR 60.45a, the
granting of innovative control technol ogy waivers under 8111(j) of
the Clean Air Act, the approval of equival ency proposal s concerning
desi gn, equipnent, or work place type standards (e.g., 40 CFR 61.66),
and the approval of customnitrogen fuel allowance or anbient
condition correction factors for stationary gas turbines under 40 CFR
60.22(j) and (I) and 40 CFR 60. 23.

Thi s del egati on does not authorize the state or the Departnent to

i ssue any waivers (or variances) froma substantive requirenent of
either 40 CFR Part 60 or 40 CFR Part 61. The Departnent shall notify
the EPA regional office in witing of each request the state or
Departnent receives for a variance (or waiver) fromany requirenent
of the NSPS or NESHAPS regul ations. Neither the state nor the



Departnent shall grant a variance or waiver w thout first contacting
the EPA regional office to ascertain whether there is any |ega
authority to grant a waiver or variance of the type requested and
whet her any such authority is reserved to EPA

6. The Departnment shall ensure that the EPA regional office receives
i nformati on regardi ng conmuni cations required to be submitted to the
Adm ni strator under 40 C.F.R 60.4(a) and 40 CF. R 61.04(a) via
either automated data transfer to the National Conpliance Data
System or manually by submitting a copy of each required

conmuni cation by either the Departnent or by the affected source.

7. On matters pertaining to requests for applicability determ nations
recei ved by the Departnent, the EPA regional office shall provide
assi stance, conments, and/or issue formal applicability

determ nations, on a case-by-case basis, when requested to do so by
the Departnent. Wth regard to applicability determ nations issued
by the Departnment, the Departnent shall send to the regional office a
copy of each determ nation letter and of related docunents (including
correspondence between the conpany invol ved and the Departnent).

Said material shall be sent to the regional office within a
reasonabl e period of tine after each determ nation is issued.

8. To ensure conpliance with the public availability requirenments of
40 CFR 60.9 and 40 CFR 61. 15, each request for information pertaining
to sources or activities affected by the state's NSPS or NESHAPS
rule(s) with which the Departnent cannot conply because of its (or
the state's) confidentiality restrictions, shall be forwarded to the
EPA regi onal office.

9. The Departnent and the EPA regional office shall continue to

mai ntain a system of conmmuni cation sufficient to guarantee that each
office is always fully inforned regarding the conpliance status of

t he subj ect sources, of enforcenent actions taken (or being

contenpl ated) by the offices involved, and of interpretations of the
regul ati ons to which NSPS or NESHAPS revi ew procedures apply. At a
m nimum this includes a pronpt response to each others verbal or
witten request for information and input into the CDS system

10. Any NSPS- and/or NESHAPS-rel ated requirenment pronul gated by the
EPA, but not yet adopted by the State, will be enforced by the EPA
Simlarly any requirenment adopted by the state, which is later
determ ned by judicial decision or otherwi se, to be unenforceabl e by
the State (e.g., an inproper adoption of a standard by the state,
etc.) will be enforced by the EPA regional office.

11. If the EPA regional office determ nes that a Departnent procedure
for enforcing or inplenenting any adopted standard (or standards) is
i nadequate, or is not being effectively carried out, and/or if the
EPA regional office determ nes that the Departnment has an i nadequate
program (as di scussed in EPA s del egations manual) with respect to
any adopted standard, this delegation of authority may be revoked in
whole or in part. |If deficiencies are found in the Departnent's
procedures or program the EPA regional office will notify the



Departnment of the deficiencies, may specify (or suggest) appropriate
corrective neasures, and will allow the Departnent a reasonabl e
period of time to inplenent corrective nmeasures. |f the deficiencies
continue to exist after the allotted tinme, the EPA regional office
may revoke the del egation as di scussed above. The regional office
will notify the Departnment of its intent to revoke the del egation,
and will state the reason(s) for the intended action, at |east
fifteen (15) cal endar days prior to the effective date of the action.

12. The EPA retains concurrent authority to inplenment and/or enforce
all provisions of the del egated regulations. The agency shall give
the Departnent prior notification before it exercises its concurrent
authority.

13. If it is necessary to obtain an injunction against the operation
of a source found to be in violation of the NSPS or NESHAPS, the
approach provided in Section 81-5108(3) of the Nebraska statute
shoul d be used. The direct approach of Section 81-5108 is preferable
because it permts an injunction to be obtained wthout the |engthy
adm ni strative hearing process, which may result if Rule 24 and
Section 81-5107 are foll owed.

END OF THE NUMBERED CONDI TI ONS

If the State or the Departnment determines that it can (or will) no

| onger inplenment or enforce the NSPS and/ or NESHAPS regul ati ons for
any reason, it may request, by letter, that the del egati on be revoked
in whole or in part. To ensure a snooth transfer of primary
enforcenment responsibilities, the Departnent shall continue to
enforce the del egated provisions until the regional office formally
acts on the revocation request, unless the circunstances of the
situation absolutely dictate otherw se
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Dennis Grams ' Tate
Director
Nebraska Department of Environmental Control
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